statutory  rights  of  any miner,  representative of miners  or
applicant   for   employment   in  any  coal or  other mine  subject
to   this Act  because  such miner,   representative of miners or
applicant   for   employment  has  filed or made a  complaint  under or
related   to   this  Act,   including a  complaint notifying   the oper-
ator  or   the  operator's  agent,   or   the representative of   the
miners  at   the  coal  or  other  mine of  an  alleged  danger or  safety
or  health violation   in a  coal or  other  mine,  or because such
miner,   representative of miners or  applicant for  employment
is   the  subject  of medical  evaluations  and  potential transfer
under  a  standard  published pursuant   to  section 101 or because
such miner,   representative of miners  or applicant  for employment
has   instituted  or   caused   to be  instituted. any proceeding under
or  related   to   this Act or has   testified  or  is about  to  testify
in  any  such  proceeding,   or because of  the exercise by such
miner,   representative of miners  or  applicant  for employment  on
behalf  of  himself  or others  of any statutory right  afforded
by  this Act.

In  his   closing  argument,  Mr,   Nail,  on behalf of  complainant,   stressed
the  fact   that   it   is not  always  possible  to  prove by direct  evidence  that
a violation  of  section  105(c)(l)   has occurred.    He correctly states
that  in some  instances  a violation of  section  105(c)(l)   can be proved
only by  inferences  and  by  the  fact   that  the  preponderance of  the  evi-
dence shows  that  a violation of  the Act did occur.     Mr.  Nail stressed  in.
his argument   three different  situations or  factors  that he thinks are
particularly  persuasive   in  showing  that Island Creek violated  section
105(c)(l).     The  first  of  his  factors was  that  Island  Creek had  created
a  job of  slope  foreman  for complainant  to hold and  thereby put complai-
nant  in a sort of standby position so that when a good excuse came along
for  laying complainant  off,  he could readily be cited as a nonessential
employee because  the job which had been  created for him was not  an
essential job.

That   is  probably   the best argument  in  this case that can be made
for  proving   that  a violation of   section 105(c)(l)  occurred.     But  it had
to  do more with  the company's motive than with whether Brazell,  or com-
plainant,   was  discharged because of his reports of safety matters  to the
company.     There  is no doubt  that  complainant was put  in a position from
which he could be discharged without  creating a problem for the company,
but  I  think  that Jennings  satisfactorily explained that he was dissatis-
fied with complainant's performance as a section foreman,  and  that about
1977 or 1978,  when complainant was  transferred to the position of slope
foreman,   he could have made a decision to discharge complainant at  that
time,  but  instead created   the position of  slope foreman for him.

Jennings  indicated  that  there had been some problems with the motors
installed at  the slope belt and that the company was rebuilding and up-
grading  the equipment  so as to eliminate those problems.    At  that  time
having someone  as a slope foreman was more important  than it became later,
after the motors had been upgraded and other work had been done on the
slope belt  to  eliminate  the need for having people to shovel coal off of
the belt  so  that  it  could be started,   and  then having to shovel coal back
on after  the belt was  started.
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